Suing for Prosecutorial
Misconduct

ore than 33 years ago in Imbler v. Pachtman,' the
MSupreme Court laid to rest any meaningful pos-

sibility that wrongfully convicted criminal defen-
dants might obtain money damages for prosecutorial mis-
conduct — or so it appeared. Relying on policy concerns
as well as common law tradition, the Court held that pros-
ecutors, no matter how egregious their misdeeds, have
absolute immunity from suit under 42 U.S.C. § 1983, even
though such immunity would “leave the genuinely
wronged defendant without civil redress. ...

Since Imbler, however, resourceful civil rights attor-
neys have found it possible to obtain significant money
damages for clients who were convicted due to miscon-
duct by prosecutors. In cases brought against municipali-
ties for Brady violations perpetrated by line prosecutors, a
New Orleans plaintiff won $14 million in damages in 2007
following a federal jury trial, while New York City has paid

out five settlements exceeding $2
million each, including four in
the last six years.’ In two recent
settlements involving investiga-
tive misconduct by prosecutors
in manufacturing false evidence,
an Jowa county this year agreed
to pay two men wrongfully con-
victed for murder and impris-
oned 25 years a total of $12 mil-
lion,* while last year, a New York
City police detective, who had
been acquitted at trial on cor-
ruption charges, won a judg-
ment for $750,001, plus attor-
ney’s fees, against the City of
New York and two high-ranking
career prosecutors in their indi-
vidual capacities.®

But prosecutors and munic-
ipalities across the country are
fighting back. Last year they won
a significant immunity decision
in the Supreme Court which
precludes lawsuits against indi-
vidual District Attorneys for
general, office-wide “adminis-
trative” policies that lead to
Brady violations at trial.’ In
November, the Court heard
argument about whether indi-
vidual prosecutors may be sued
for their preindictment inves-
tigative misconduct, although
the case then settled before the
Court decided the question.” A
challenge to lawsuits against
municipalities under § 1983, such as the $14 million
Louisiana case, may well be next on the Court’s immuni-
ty menu.

The purpose of this article is to review the types of
claims that may be brought to obtain civil redress for mis-
conduct by prosecutors. When are such lawsuits preclud-
ed by absolute or qualified immunity? When are they
legally or factually viable? This area of the law, particular-
ly the reach of absolute or prosecutorial immunity, is very
much in flux, and there are numerous pitfalls to be avoid-
ed by the practitioner.

Common Law and Constitutional Claims
Related to Wrongful Prosecutions

The classic common law causes of action for wrong-
ful arrests and prosecutions are false arrest and malicious
prosecution.

The tort of false arrest occurs when a police officer
seizes a person and holds him without his consent, absent
legal justification or privilege, which usually means with-
out probable cause or a warrant. Once the setting shifts to
the courthouse and criminal proceedings are initiated, the
tort becomes malicious prosecution. The claimant then
must show that the wrongdoer acted with malice to cause
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his prosecution to be initiated (or contin-
ued) without probable cause, and that the
prosecution ended favorably by acquittal
or dismissal.® The damages for malicious
prosecution may include the value of the
victim’s loss of liberty, any aggravated
injuries suffered in jail or prison, attor-
ney’s fees, lost wages and other economic
harm, damage to reputation, and mental
or emotional pain and suffering.’

Claims for false arrest and malicious
prosecution usually can be formulated as
federal constitutional violations, for
which money damages may be sought
pursuant to § 1983. This statute, enacted
following the Civil War during the
Reconstruction Era, creates liability for
any state or local government official
who, under color of state law, “subjects, or
causes to be subjected, any citizen of the
United States or other person within the
jurisdiction thereof to the deprivation of
any rights, privileges, or immunities
secured by the Constitution and laws. ...”

The Supreme Court has construed
§ 1983 broadly to effectuate its purpose of
providing a remedy for official miscon-
duct by state officials.® Federal law
encourages such lawsuits by providing
attorney’s fees and costs to be paid by the
losing party, even where the plaintiff’s
damages were only minimal or nominal."”
This is in contrast to common law mali-
cious prosecution and false arrest actions,
in which the plaintiff usually pays his
attorney a contingency fee.

Section 1983 lawsuits became preva-
lent in the 1960s and 1970s after the
Warren Court, utilizing the due process
clause of the Fourteenth Amendment,
had incorporated to the states various of
the Constitution’s procedural protections
under the Fourth, Fifth, and Sixth
Amendments.” In 1978, in Monell v. New
York City Dept. of Social Servs., the Court
extended § 1983 liability, as Justice Scalia
recently put it, “to reach the deep pocket
of municipalities.” Courts have upheld
false arrest and malicious prosecution
lawsuits alleging Fourth Amendment vio-
lations," unlawful interrogations in viola-
tion of the Fifth or Sixth Amendment,"”
and denials of due process or a fair trial
under the Fifth, Sixth, and Fourteenth
Amendments where false evidence was
manufactured for use at trial or exculpa-
tory evidence was withheld.*

Such lawsuits most often are brought
against police officers, but causation and
qualified immunity defenses make them
difficult. Where the plaintiff’s injuries,
such as his detention or other restraint on
liberty, occurred during a criminal prose-
cution, the issue may become whether
the police defendant, by pressuring or
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withholding facts from a later decision-
maker, was truly responsible for them, or
whether they resulted from the inde-
pendent judgment of a prosecutor, court,
or jury. A police defendant also may
defeat a lawsuit if he can show, under
qualified immunity principles, that either
(1) his conduct did not violate clearly
established Supreme Court case law, so
that he lacked fair notice what he was
doing was wrong, or (2) based upon the
circumstances as he knew them, his con-
duct was not inherently unreasonable.”
Qualified immunity thus protects all but
the most egregious wrongdoing from
civil rights lawsuits.

Where a police officer handed his
investigative product to a prosecutor who
then made the decisions to bring charges
and to use the officer’s evidence to
achieve a conviction, or where the respec-
tive responsibilities of the police officer
and the prosecutor are unclear, a subse-
quently vindicated criminal defendant
might wish to sue both under § 1983.
However, prosecutors are protected
against such lawsuits not only by quali-
fied immunity, but also by absolute or
prosecutorial immunity.

Imbler v. Pachtman and
The ‘Functional’ Test for
Prosecutorial Immunity

Imbler involved a § 1983 lawsuit
against a prosecutor who had allegedly
suppressed favorable evidence and uti-
lized testimony he knew or should have
known was false or misleading to convict
the plaintiff of murder and send him to
death row. Nevertheless, after the plain-
tiff’s conviction was overturned and the
charges were dismissed, the Supreme
Court denied his lawsuit, relying on pros-
ecutorial immunity.

The Court began by observing that
§ 1983 is to be read in “harmony” with
common law tort immunities and defens-
es which Congress, when it enacted the
statute in 1871, presumably intended to
incorporate.”® Prosecutors traditionally
were afforded absolute immunity for their
“judicial” acts, for the same reason that
judges and jurors had received it: so that
fear of Hability or the inconvenience of
having to defend against lawsuits would
not deflect them from their duties.”
Applying the same reasoning, the Court
extended absolute immunity to prosecu-
tors who face federal constitutional law-
suits under § 1983.

The Court assumed that honest
prosecutors would be deterred from the
vigorous performance of their legitimate
prosecutorial duties if they had to fear

personal civil liability. “Frequently act-
ing under serious constraints of time
and even information,” the Court rea-
soned, prosecutors must make difficult
decisions about the veracity of potential
witnesses and what evidence to disclose
to the defense. “Defending these deci-
sions, often years after they were made,
could impose unique and intolerable
burdens upon a prosecutor responsible
annually for hundreds of indictments
and trials,” the Court reasoned.® It is
“better to leave unredressed the wrongs
done by dishonest officers than to sub-
ject those who try to do their duty to the
constant dread of retaliation.”

An important component of the
Court’s policy discussion was its assump-
tion (since disproved, see infra) that
rogue prosecutors would be held
accountable for misconduct through
criminal prosecution or professional dis-

Editor’s Note: When representing
former criminal defendants in civil rights
lawsuits involving misconduct by police
and prosecutors, Joel Rudin tries not only
to recover damages, but also to expose
systemic misconduct, especially involving
the misuse of interrogation techniques
and the withholding of Brady material.

Several of these cases against New
York City are cited in the accompanying
article, including the cases of Alberto
Ramos, Shih Wei Su, Sami Leka, and Zaher
Zahrey. The Ramos case resulted in the
largest recovery ($5 million) in the state of
New York for a wrongful prosecution. it
also produced the first significant data in
the nation concerning the failure of a
major urban prosecutor’s office (Bronx,
New York) to impose discipline on
prosecutors involved in withholding
Brady material and other misconduct.
Based on discovery he obtained in these
cases, Rudin testified in 2009 before the
New York State Bar Association’s Task
Force on Wrongful Convictions, which
cited his testimony in recommending
stricter procedures to ensure Brady
disclosures and the disciplining of
prosecutors who  violate their
professional obligations.

Rudin is the author of the NACDL's
amicus brief in the case of Pottawattamie
v. McGhee. It cohta'!ns a comprehensive
discussion of the failure- of prosecutors’
offices .and disciplinary bodies to take
action -against prosecutors who engage
in unethical behavior in the prosecution
of criminal cases. Read the brief at
http://www.nacdl.org/public.nsf/newsiss
ues/amicus_attachments/$SFILE/Pottawat

tamie_Amicus.pdf.
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cipline.? “These checks,” it reasoned,
“undermine the argument that the impo-
sition of civil liability is the only way to
insure that prosecutors are mindful of the
constitutional rights of persons accused
of crime

Notwithstanding its concerns about
over-deterring legitimate prosecutorial
activities, the Court, at the end of its
opinion, limited its holding to activities
that are “an ‘integral part of the judicial
process.”* It suggested that in the future
it would apply a “functional” analysis
looking to the inherent nature of the
prosecutor’s activity giving rise to the
lawsuit. Thus, prosecutors engaged in
“investigative,” as opposed to “judicial” or
“prosecutorial,” activities, might enjoy
only the qualified immunity afforded
policemen. The Court reserved for
another day what immunities should be
enjoyed by prosecutors acting “in the role
of an administrator or investigative offi-
cer rather than that of advocate ... initi-
ating a prosecution and ... presenting the
state’s case. ...”®

Imbler Is Applied to
Investigative and
Administrative Functions

Initially, following Imbler, the Court
applied absolute prosecutorial immunity
sparingly: to a prosecutor who appeared in
court to obtain a search warrant® or pre-
pared an accusatory instrument for filing,
even though no formal prosecution had
been initiated,” but not to a prosecutor
who acted like a complaining witness in
swearing to the truthfulness of a court
complaint,? offered legal advice to the
police about their conduct of an investiga-
tion,” participated during the investigative
stage in developing false evidence against a
suspect, or made defamatory statements at
a press conference after a prosecution had
been initiated.* What these cases had in
common was a functional analysis: if the
operation was one that traditionally was
performed by nonprosecutors, or was
nonprosecutorial in nature, only qualified
immunity applied; if it was part of or in
immediate preparation for the judicial
process, the prosecutor was accorded
absolute protection from suit.

The Couxt’s ability to differentiate by
function between prosecutorial and non-
prosecutorial acts was tested last year in
Van de Kamp v. Goldstein,” and the prose-
cutors won. The plaintiff, Thomas
Goldstein, had been falsely imprisoned in
California for 24 years based upon the
concocted trial testimony of a jailhouse
informant, ironically named Edward Fink,
that he had heard Goldstein confess to a
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murder. Fink defeated defense impeach-
ment by falsely denying, uncorrected by
the prosecution, that he had any history of
trading his “cooperation” with law
enforcement for leniency or other benefits.
After the truth — that Fink had a long
informant history — was exposed, a feder-
al habeas court vacated Goldstein’s convic-
tion, and the District Attorney’s Office dis-
missed the charges. Goldstein sued.

Goldstein had to face the typical
problem in such cases of finding a civil
defendant to hold accountable. The
police might be liable if they hid Fink’s
history and deceived the prosecutors;
most courts have held that police may be
held civilly liable for suppressing Brady
material.? However, if the prosecutors
knew the truth, their failure to disclose it
likely would be viewed as a superseding
cause of injury and relieve the police of
liability, and they could not be sued due
to absolute immunity. The County of Los
Angeles probably could not be successful-
ly sued for any unlawful policies that
caused the violation because, in
California (as discussed below), the
District Attorney is considered a state
official. The state could not be sued due
to the Eleventh Amendment, which gives
the states immunity from suit. Thus, in
addition to the individual police investi-
gators and the city of Long Beach that
employed them, Goldstein elected to sue
former Los Angeles District Attorney
John Van de Kamp and his former
Deputy District Attorney Curt Livesay, in
their personal capacities.”

Goldstein’s theory was that Van de
Kamp and Livesay were liable for their
refusal to adopt adequate administrative
policies, including an informant record-
keeping system and training, many years
prior to Goldstein’s own trial, to ensure
that line prosecutors would comply with
Brady and Giglio obligations. In Giglio,
the Supreme Court had stated that, to
ensure compliance with disclosure obli-
gations, prosecutors’ offices should estab-
lish “procedures and regulations ... to
insure communication of all relevant
information on each case to every lawyer
who deals with it

Van de Kamp moved to dismiss the
lawsuit on absolute prosecutorial immu-
nity grounds, but the district court
denied his motion, and the Ninth Circuit
affirmed. It held that Van de Kamp’s
actions were administrative, not prosecu-
torial, where they did not have a “close
association” with the judicial process,
involved the overall management of the
office, and were not in the context of any
particular prosecution.*

The Supreme Court reversed. Justice

Breyer’s opinion for the Court, which was
unanimous, reasoned that, even if admin-
istrative, the functions in question —
training and information management —
affect how, when, and what “impeachment
information [would be made] available at
a trial. They [we]re thereby directly con-
nected with the prosecutor’s basic trial
advocacy duties.”” The Court, as in Imbler,
was concerned that finding liability in an
“easy case,” where the supervision and dis-
closure procedures were grossly inade-
quate, would “bring difficult cases in their
wake” involving not just Brady violations
but other types of unconstitutional behav-
ior at criminal trials. This, in turn, would
“undermine the necessary independence
and integrity of the prosecutorial decision-
making process.”® The Court did not dis-
cuss, in view of the general rule that pros-
ecutors handling possible Brady material
should “err on the side of disclosure,’”
why it would be bad policy to provide an
incentive for prosecutors to do just that.

In sum, after Van de Kamp, line pros-
ecutors have immunity for anything they
do in the course of presenting evidence or
argument in court. Their supervisors
have immunity for implementing office-
wide managerial or administrative poli-
cies that cause such violations to occur.
The only possible individual liability that
prosecutors may still have for their
involvement in criminal matters is for the
investigative function. Following Van de
Kamp, prosecutors moved to narrow or
close off that avenue as well.

Investigative Liability
And Pottawattamie
County v. McGhee

On November 4, 2009, the Supreme
Court heard argument in Pottawattamie
County v. McGhee, a case that amounted
to a Rorschach test about prosecutorial
misconduct and its civil consequences.
The two plaintiffs in the lawsuit, Curtis
McGhee and Terry Harrington, had spent
25 years in prison because of the alleged
misconduct of two Iowa prosecutors in
working with police to manufacture false
testimony to frame them for a murder
they did not commit. The prosecutors
used the same evidence to indict them
and to convict them at trial
Unquestionably, McGhee’s and
Harrington’s due process rights were vio-
lated, but their ability to recover mone-
tary damages from the prosecutors (they
also sued the police) appeared to depend
on whether the Court viewed the miscon-
duct as investigative (the creation of the
evidence) or trial-related (the use of it to
injure the plaintiffs).
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The prosecutor-civil defendants
argued that the only possible constitu-
tional violation was their use of fraudu-
lent evidence at trial, not their manufac-
ture of it, which in and of itself caused
plaintiffs no actual harm. While they con-
ceded that a prosecutor who fabricates
evidence during a criminal investigation,
and hands it to another, unsuspecting
prosecutor to use at trial, has liability,
they argued that a prosecutor who fabri-
cates evidence and then uses it himself
does not because his decision to use it at
trial is protected by absolute immunity.”
The plaintiffs, on the other hand, argued
that the constitutional violation was the
fabrication itself with the intent of using
the same evidence to cause them harm at
trial, which then did in fact occur. They
relied on Buckley v. Fitzsimmons, which
rejected absolute immunity for prosecu-
tors who fabricate evidence during an
investigation, and then-Chief Judge Jon
Newman's opinion for the Second Circuit
in Zahrey v. Coffey, which reasoned: “It
would be a perverse doctrine of tort and
constitutional law that would hold liable
the fabricator of evidence who hands it to
an unsuspecting prosecutor but exoner-
ate the wrongdoer who enlists himself in
a scheme to deprive a person of liberty.™

After the Supreme Court granted cer-
tiorari, numerous national organizations
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representing local, state, and federal pros-
ecutors and governmental entities, as well
as the Obama administration’s Justice
Department, filed amicus briefs support-
ing the two prosecutor-civil defendants.
Among other reasons for defending the
two prosecutors despite their apparently
heinous acts, they contended that prose-
cutors already are adequately deterred
from committing misconduct by the risk
of professional discipline and that civil
Jawsuits are unnecessary — even though
neither of these two prosecutors were dis-
ciplined in any respect.”

On the other side, NACDL submit-
ted an amicus brief, joined by the ACLU
and the libertarian Cato Institute, sup-
porting the plaintiffs and refuting the
prosecutors’ position that there is ade-
quate deterrence for prosecutorial mis-
conduct. NACDLs brief contained a
comprehensive discussion of the empiri-
cal evidence — investigations by bar
groups, law review articles and studies,
and the results of lawsuits — showing
that professional sanctions for prosecuto-
rial misconduct are exceptionally rare.”

During oral argument, several justices
were openly troubled that a prosecutor
might gain complete immunity from suit
by compounding his initial wrongdoing in
fabricating evidence by then utilizing it
himself in a prosecution.# On the other
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hand, several justices also seemed troubled
that prosecutors who use coercive tactics
to gain the “cooperation” of witnesses dur-
ing criminal investigations could be sued
for causing testimony to be “fabricated.”
They did not seem mollified by plaintiff’s
counsel’s rejoinder that the Court itself in
Buckley had selected “probable cause” as
the point that an “investigation” generally
becomes sufficiently prosecutorial for
absolute immunity to attach.*® Prior to
that point, counsel argued, prosecutors
who engage in such extreme misconduct
that qualified immunity does not protect
them should have liability.*

In January 2010, the Supreme Court
dismissed the appeal because of a $12
million total settlement between the
plaintiffs and Pottawattamie County for
the investigative misconduct of the pros-
ecutors (who did not admit wrongdo-
ing).” The settlement is remarkable both
because there was a reasonable chance the
Court would have dismissed the case
against the prosecutors and because the
police detectives and their employer, the
city of Council Bluffs, are still in the case
and may wind up paying additional dam-
ages.® That the county paid such a large
settlement notwithstanding the prosecu-
tors’ possibility of success in the Supreme
Court speaks volumes about how awful
their actual conduct must have been.
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Municipal Liability
Under Monell for
Prosecutorial Misconduct

In 1978, the Supreme Court held in
Monell® that a municipality is a “person”
that may be sued for damages under
§ 1983. However, it is not enough to show
only that a city employee inflicted consti-
tutional injury — under § 1983, princi-
pal-agent or respondeat superior liability
does not apply.® Rather, a plaintiff must
show that the municipality, through the
acts of its policymaking officials, either
intentionally, or with deliberate indiffer-
ence to the result of their policies, direct-
ly inflicted a constitutional injury, or was
the proximate cause of an employee
doing so.” Since a municipal defendant,
as opposed to individuals, does not enjoy
qualified or absolute immunity,” 2
Monell lawsuit offers a way to avoid what
might otherwise be an insurmountable
immunity defense. But can a municipali-
ty be held liable for the acts of a prosecu-
tor during a criminal case? In most juris-
dictions, prosecutors bring cases on
behalf of the state. And states, as we have
seen, cannot be sued under Monell
because of the Eleventh Amendment.

The leading case holding municipal-
ities potentially liable for prosecutorial
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misconduct at trial is Walker v. City of
New York.» The Second Circuit reinstated
a civil rights complaint, which had been
dismissed by the district court, seeking to
hold the city of New York liable for a
murder conviction and 18 years of
imprisonment suffered by a Brooklyn
criminal defendant who had been victim-
ized by a prosecutor’s Brady violation.
The city argued that it could not be held
liable for any unlawful policy of the
Brooklyn District Attorney that allegedly
caused the violation, because the District
Attorney, when he prosecutes criminal
cases, acts on behalf of the state of New
York, not the city or any of its five con-
stituent counties. However, the Second
Circuit, citing New York’s structure of
government and state case law, reasoned
that a county District Attorney, in formu-
lating office-wide administrative and
managerial policies, is a municipal offi-
cial, even though, when he makes deci-
sions in the course of an individual pros-
ecution, he acts on behalf of the state.”
Following the Second Circuit’s decision,
and before any discovery occurred, the
city settled the case for $3.5 million.”

While Walker resolved that a local
government in New York state could be
sued for the unlawful Brady policy of a
District Attorney, it did not necessarily
follow that such suits could be brought
against localities outside New York
operating under different state constitu-
tional structures. Nor did Walker deal
with the question of how such claims
might be proven.

An analytical framework to deal with
the first question was provided by the
Supreme Court in McMillian v. Monroe
County. In a case involving whether, for
purposes of § 1983 liability, a county
sheriff in Alabama is a state or a local offi-
cer, the Court held that the specific func-
tion at issue, and how that function is
defined under state law, must be ana-
lyzed, with the result potentially varying
from state to state.” The Court listed a
number of factors, including the scope of
the officeholder’s power or jurisdiction,
who elects or appoints her, and whether
she has local or state fiscal, administra-
tive, and political accountability, and
emphasized that it would “defer consider-
ably” to a state judiciary’s own construc-
tion of its Constitution and statutes.”
Following McMillian, the Second Circuit
reaffirmed Walker, extending it to a case
involving a trial-related equal protection
claim, and a New York state appellate
court agreed® On the other hand, the
California Supreme Court held that
California’s District Attorneys are policy-
makers for the state, not their localities,

and its analysis of state law was then fol-
lowed by the Ninth Circuit.® The Fifth
Circuit held that District Attorneys in
Louisiana and Texas were local officials,
but that such officials in Mississippi func-
tioned on behalf of the state.®

Even in those states where Monell
lawsuits may be brought against munici-
palities for prosecutorial misconduct,
proving that a District Attorney (1) had
an unlawful policy and (2) that such pol-
icy was a substantial cause of the consti-
tutional violation, is difficult. A District
Attorney is unlikely to have an unlawful
official or overt Brady-disclosure or other
prosecutorial policy. However, the
Supreme Court has held that an unlawful
policy may be established through evi-
dence of inadequate training or supervi-
sion, where the policymaker’s inaction
amounts to deliberate indifference to the
constitutional violations that are highly
likely to result.? But the Court has adopt-
ed exacting standards for such a theory of
recovery in order to avoid creating virtu-
al respondeat superior liability. The need
for further training or supervision must
be obvious, based upon the inherent dif-
ficulty of the judgments that employees
must make, the likelihood that such
issues will arise with frequency, or a histo-
ry of employees mishandling such deci-
sions.® Except in the rarest case, the
Court has stated, a pattern of violations
must be shown to demonstrate that there
was a need for better training or supervi-
sion; the single violation of the plaintiff’s
rights ordinarily will not suffice.*

Moreover, establishing a pattern of
constitutional violations, such as the sup-
pression of Brady material, is difficult.
Brady is violated when evidence is both
favorable to the defense and so potential-
ly material to the outcome of the trial that
its timely disclosure would have created a
reasonable probability of a more favor-
able outcome.® This requires considera-
tion of the entire trial, and so proving a
series of Brady violations may require
essentially retrying a series of criminal
trials within the context of the civil trial
— an extraordinarily complex and
expensive undertaking. A plaintiff could
try to introduce prior court decisions
finding Brady violations, but they might
be held inadmissible as hearsay.”
Admission of such findings also might be
denied under collateral estoppel princi-
ples due to the absence of an identity of
parties: the state is the litigant in the
criminal case, but the municipality is the
party in the civil case.”

The decision in Ramos v. City of New
York,® by the New York State Appellate
Division, established the solution to the
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problem. The plaintift’s theory in Ramos
was that prior court decisions finding
Brady and related constitutional viola-
tions (presenting and failing to correct
false or misleading evidence or argu-
ment) were admissible to establish the
District Attorney’s notice either that his
employees needed further training or that
they needed to be controlled through
closer supervision or discipline. After
upholding this theory of potential recov-
ery, the appellate court ordered the city to
disclose the personnel and “disciplinary”
records of the prosecutors who had han-
dled 72 reported cases of misconduct.®

The resulting disclosure revealed just
a single instance of discipline and unin-
terrupted promotions for the prosecutors
involved in the 72 cases, which occurred
from the late 1970s through the mid-
1990s. The city then settled the lawsuit in
2003, for $5 million, or approximately
$700,000 per year of imprisonment.” In
2008-09, New York settled similar law-
suits brought in federal court, involving
the Queens, Brooklyn, and Manhattan,
D.A’s Offices, for $3.5, $3.1, and $2 mil-
lion, respectively.” In the Queens case,
discovery revealed no instance of disci-
pline for prosecutors involved in 84
reported cases of misconduct, many
involving Brady violations.™

Possibly the largest award for a pros-
ecutor’s trial misconduct occurred in
2007 at a federal civil jury trial in New
Orleans in Thompson v. Connick.” The
jury awarded a plaintiff, who had spent
18 years in prison, including 14 years on
death row, $14 million, plus $1 million in
counsel fees.” Thompson had been with-
in one month of execution when a
defense investigator discovered a previ-
ously undisclosed laboratory report
which showed that a robbery perpetra-
tor’s blood type did not match
Thompson’s. The prosecution had con-
victed Thompson first of this robbery,
then threatened to use the conviction
during cross-examination to successfully
keep him off the stand, and did use it dur-
ing the capital sentencing phase to obtain
the death penalty against him.

A panel of three Fifth Circuit judges
affirmed,” relying for proof of the
District Attorney’s deliberate indifference
to Brady compliance on his complete fail-
ure to provide his staff with any formal
Brady training prior to the trial in 1985,
Brady violations in four other cases, and
additional Brady violations in the same
case by several prosecutors.” Following
en banc review, the full 16-member court
evenly divided, which resulted in an affir-
mance of the panel’s decision. The princi-
pal dissenting opinion contended that
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general Brady training did not have to be
provided to prosecutors in 1985 because
their Brady obligations were well-known,
and there was no evidence of any obvious
need, prior to Thompson’s trial, to pro-
vide more specific training about turning
over potentially exculpatory laboratory
reports since there had been no other
such incidents.”

The Orleans Parish District
Attorney’s certiorari petition was filed
November 6, 2009, and is pending. The
District Attorney pointed out that the
judgment exceeds his annual budget and
that the office is considering bankruptcy.”
The D.A. also cited the strong dissent by
Fifth Circuit Chief Judge Edith Jones, who
explicitly urged the Supreme Court to
grant review in order to “address whether
holding governmental entities liable for
Section 1983 violations is consistent with
absolute prosecutorial immunity for such
violations.”” She contended that many of
the practical and policy concerns that the
Court relied on in Van de Kamp in
extending absolute immunity to District
Attorneys for their administrative policies
leading to Brady violations are also pre-
sented in lawsuits that are based upon the
same theory of recovery but directed
against the municipality.

Claims Against
Federal Prosecutors

A former federal criminal defendant
whose constitutional rights were violated
by federal law enforcement agents may not
sue under § 1983.%* However, under limit-
ed circumstances, he may sue individual
federal employees, including a prosecutor,
or the federal government itself.

First, under Bivens v. Six Unknown
Named Agents of Federal Bureau of
Narcotics® and its progeny,” a plaintiff
may sue a federal law enforcement official
personally for violating his constitutional
rights. However, the federal official may
raise the same immunity defenses
(including absolute immunity under
Imbler) that are available to a state law
enforcement defendant.®® Moreover,
Bivens only applies to areas where
Congress has failed to afford an alterna-
tive “substitute” remedy for the constitu-
tional violations of federal officials. Thus,
the federal government may legislate
alternative remedies for litigants” poten-
tial constitutional claims,* which may be
more limited than those available pur-
suant to § 1983.%

Second, the U.S. government itself
has waived sovereign immunity for cer-
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tain acts or omissions committed by gov-
ernment employees where such acts, if
committed by a private person, would
give rise to liability under state law.*
Under the Federal Torts Claims Act
(FTCA),” the federal government thus
may be sued for false arrest and malicious
prosecution committed by federal inves-
tigative or law enforcement officers.®* It
also may be sued based on the unconsti-
tutional or illegal policy of a federal
agency that caused the commission of
such torts.* However, the United States
has limited its liability and only may be
sued if such acts were committed by “any
officer of the United States who is
empowered by law to execute searches, to
seize evidence, or to make arrests for vio-
lations of federal law”;® thus, the U.S.
Attorney’s Office is not amenable to such
suit under the FTCA.”

Claims Against States
For Unjust Conviction

The federal government” and 25
states” have compensation statutes pro-
viding for lawsuits against the govern-
ment for unjust convictions, but most
such statutes make recovery exceedingly
difficult. Generally, the individual seeking
compensation must demonstrate his fac-
tual innocence by clear and convincing
evidence and demonstrate that he did not
in any manner contribute to bringing
about his arrest or conviction.
Compensation for wrongful imprison-
ment permitted by such statutes may be
severely limited, while Court of Claims
judges who hear such claims may be far
more reluctant to award higher damages
than lay juries.”

Conclusion

Lawsuits for prosecutorial miscon-
duct against individual prosecutors or
municipalities are extremely time-con-
suming and expensive. On the other
hand, liberal federal discovery rules pro-
vide plaintiffs in such cases with powerful
tools for exposing to sunlight the dark
secrets of some prosecutors’ offices con-
cerning their indifference to Brady and
fair tria] obligations. Besides, plaintiffs in
such cases have suffered grievous injuries
and their potential damage recoveries are
enormous, which puts considerable pres-
sure on the individual or municipal
defendants to settle. Such lawsuits offer
the hope of stimulating prosecutors’
offices to improve their training and pro-
cedures for complying with constitution-
al obligations in order to minimize the
risk of wrongful convictions occurring in
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the future.

Because of the uncertainty of the law
in this area, plaintiff’s counsel would be
well-advised whenever possible to pursue
additional theories of recovery, such as
against the police for malicious prosecu-
tion or for withholding of exculpatory
evidence. Counsel may also bring simul-
taneous actions in those jurisdictions that
allow direct claims against the state for
unjust convictions.
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